PRESS RELEASE

PCS 2000 announced today that it has filed a request for waiver of any withdrawal penalty

associated with its erroneous bid of $180,060,000 for the Norfolk BTA.

“It is quite clear from our bidding patterns and the bid itself that our intention was to bid the
minimum required, $18,006,000, but that an extra zero was added to the bid. While we have not
been able to identify the source of the error,” Mr. Lamoso said, “It is clear that a mistake was

made.”

Mr. Lamoso went on to state the company’s hope and expectation that the Commission will not
impose an impossible burden on the company, which would seriously affect its continued ability
to bid,“aur hope,” he said, “is that the Commission will recognize the inequity of such action,

and instead agree to waive the penalty for these types of obvious errors.”
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DATE: January 25, 1996 Cooe: 558

To: Javier Lamoso, Fred Martinez, Fax No.: 1-415-348-8150
Terry Easton, & Quentin Breen

FROM: Mike Sullivan

RE: Redraft of waiver request. It is very important that we file as
soon as possible in order to (a) reassure the FCC and (b) meet
press deadlines. Please call as soon as you have reviewed this
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PLEASE DELIVER TO ADDRESSEE IMMEDIATELY.
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January 26, 1996

William F. Caton, Acting Secretary
Federal Communications Commission
1919 M Street, NW., Room 222
Washington, D.C. 20554

Re: PCS 2000, L.P.
Block C PCS Auction

Request for Expedited Waiver or Reduction of Withdrawal Penalty

Attention: Kathleen Ham
Chief, Auction Division
Wireless Telecommunications Bureau

Dear Mr. Caton:

On January 23, 1995, PCS 2000, L P. (“PCS 2000™) erroneously submitted a bid in the Block
C PCS auction for Market B324 for a price ten times as high as it intended. It informed the
Commission immediately upon discovering the error and withdrew the bid the next day. PCS 2000
now asks the Commission to waive its withdrawal penalty rule. Imposing a penalty potentially as
large as $162 million on PCS 2000, a small business owned and controlled by women and
minorities, for an innocent error will both destroy the company’s ability to continue its aggressive
participation in the auction and chill the willingness of other small businesses and entrepreneurs to
bid.

Accordingly, PCS 2000 requests, pursuant to Section 24.819(a)(1) of the Rules, a waiver of
the bid withdrawal penalty imposed by Section 24 704(a)(1) of the Rules for PCS 2000’s withdrawal
of its erroneous high bid of $180,060,000 for the Block C license in Market B324 in Round 11. In
the alternative, PCS 2000 requests that the penalty be very substantially reduced. PCS 2000
respectfully requests that action be expedited so that a resolution is achieved while the auction is
ongoing. Delaying action until after the close of the auction would adversely affect the outcome of

the auction.
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Background

In Round 11 of the Block C PCS auction, PCS 2000 entered bids for a number of markets,
including Market B324. For each of these selected markets, PCS 2000 intended to, and believed at
the time that it did, enter the minimum bid increment. For Market B324, the minimum bid
increment would have resulted in a bid of $18,006,000.00. Due to an error, the bid for this market
was recorded by the Commission as $180,060,000.00, exactly ten times as large as the intended bid.
PCS 2000 discovered the error about two hours after the close of the bidding for Round 11, when
it downloaded the round results from the FCC’s internet FTP server. PCS 2000 immediately
telephoned the FCC’s auction contractor to indicate that it had intended to bid $18,006,000.00 and
to report that the $180,060,000 bid was in error. Undersigned counsel also contacted officials of the
Auction Division to inform them of the error. The Commission verified that the bid had been posted
as received, and PCS 2000 withdrew the erroneous high bid of $180,060,000.00 on January 24,
1996.

PCS 2000 has conducted a preliminary investigation of the error, but the precise cause of the
erroneous bid remains unknown. The error appears to have occurred in PCS 2000’s bid preparation
and submission process and was likely caused by some combination of a departure from previously
established internal procedures, human error, and the inability to conduct a complete cross-check
of the submitted bids against other data prior to the conclusion of the bidding period because of a
lack of time. In addition, discovery of the error was delayed because the FCC’s confirmation of the
bid was not received due to a printer malfunction. PCS 2000 is undertaking measures to ensure that
there is no recurrence of these conditions.

PCS 2000 notes that some press reports have erroneously claimed that PCS 2000 attributes
the error to the Commuission. Because the results reported by the FCC did not reflect the bid that
PCS 2000 believed it had submitted, the company contacted the FCC to determine whether an error
had occurred in reporting the results. The FCC confirmed that it reported the results that had been
submutted, and PCS 2000 has now concluded, as discussed above, that the error occurred in its own
bid preparation and submission process and was not attributable to the Commission.

Discussion

PCS 2000 submits that the public interest would be served by grant of a waiver (or, in the
alternative, a substantial reduction in the penalty) in the unique circumstances of the instant case,
that stnct application of the prescribed penalty for withdrawing a bid would disserve the public
interest, and that the purpose of the rule would not be undermined by a waiver. Prompt resolution
of this is essential, because the lack of a decision will severely limit the ability of PCS 2000 to
continue its active and aggressive participation in the auction and could aversely affect the
willingness of other bidders to participate
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Waiver of the penalty rule under these circumstances would not establish a precedent that
would create any opportunity for mischief in the future. The bid submitted in error by PCS 2000
was clearly in error and not an attempt to manipulate the bidding. The $180,060,000.00 bid
represented a per-pop price of $110, which is vastly in excess of the likely value of this license.
Indeed, the erroneous bid exceeded the previous high bid by 900%, at a time when PCS 2000 (and
many other bidders) were making only the minimum bids necessary. All of PCS 2000’s bids in
Round 11, except the erroneous bid for Market B234, were the minimum permissible bid, and the
erroneous bid was exactly ten times the minimum permissible bid of $18,006,000.00. It is obvious
that an extra zero was somehow accidentally added to the end of the bid amount. No reasonable
bidder would have knowingly bid such a price for this license. :

PCS 2000 promptly took steps to notify the Commission that an error appeared to have
occurred. As Mr. Easton indicates in his declaration, immediately upon discovering that the FCC
had recorded the bid as being $180,060,000.00, he informed Mr. Louis Segalos, an official with the
Commussion’s auction contractor, that an error had occurred. He supplied Mr. Segalos with copies
of spreadsheet printouts indicating the bids that PCS 2000 believed it had submitted. Shortly
thereafter, counsel informed the Auctions Division staff of the error. The erroneous bid was then
withdrawn on January 24, 1996.

The Commission adopted its bid withdrawal penalty rules to deter “[i]nsincere bidding,
whether purely frivolous or strategic.” Comperitive Bidding, PP Docket 93-253, Second Report and
Order, 9 F.C.C.R. 2348, 2373 (1994). Allowing the prompt withdrawal of a clearly erroneous bid
without penalty will have no effect on the Commission’s ability to penalize those who submit
frivolous bids or bids that are part of a manipulative strategy. There is no indication in the Second
Report and Order that the Commussion intended to impose the bid withdrawal penalty on those who
withdraw bids that were clearly submitted in error.

Moreover, the level of the bid withdrawal penalty that the Commission adopted was
specifically selected in order to take advantage of marketplace incentives by bidders who would
consider the penalty as a price component. The Commission never considered the possibility that
a bid might be submutted in error for many times the market value of the license. The Commission

stated:

A point to note in considering the appropriate level of bid withdrawal
penalty is that the market generally places an upper limit on the
amount that bidders will pay to the government for bid withdrawal.
[f the bid withdrawal penalty is too high, winning bidders who realize
they bid too much will generally pay for the license and resell it in
the after-market. The cost of doing this would be the difference
berween the bid pnce and the price obtained in the after-market . . . .
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9 F.C.C.R at 2373. These economic calculations are relevant only to the intentional submission of
an excessive bid and its subsequent withdrawal, not to the withdrawal of a bid erroneously submitted
for an amount ten times as high as intended.

In establishing the bid withdrawal penalty, the Commission was particularly sensitive to the
financial circumstances of designated entities, who it noted “are less likely to have the option of
purchasing a license and reselling it as an alternative to bid withdrawal.” /d In the case of a grossly
excessive bid submitted in error, a capital-constrained designated entity can neither buy the license
at the bid price for resale nor pay a penalty amounting to many times the value of the license. It is
noteworthy in this connection that the Commission recognized that “requiring the forfeiture of all
funds on deposit with the Commission could, in some cases, be too severe a penalty.” In the instant
case, the funds PCS 2000 has on deposit (which constitute the majority of PCS 2000’s assets) would
cover only a fraction of the penalty. Forfeiture of these funds would render this designated entity
unable to pay for any licenses for which it may be the high bidder. Thus, application of the rules
would have a result directly contrary to the purpose for which the rules were adopted.

None of the participants in the C Block auction would be able to pay a penalty of this
magnitude. It would vastly exceed the $50 million upfront payment posted by PCS 2000 (and
indeed would exceed any Block C bidder’s upfront payment) and would, if not waived, render the
company unable to acquire any licenses. Other bidders in the auction would be similarly affected
by a penalty were they to make a similar mistake Prompt action on this matter is needed to avoid
chilling participation in the auction. .

It is important to recognize that if PCS 2000 is subjected to this unduly burdensome penalty,
its bidding capacity will be drastically reduced, if not eliminated. As a result, less money will be
involved in the auction and licenses may well be undervalued. This would lead to spectrum being
assigned on a less than optimal economic basis, instead of being assigned to those valuing most
highly A prompt waiver of the rule would ensure the integrity of the auction process as a whole and
minimize any disruption to this process.

PCS 2000 regrets that the error occurred. Nevertheless, no party has suffered any harm as
a result of the erroneous bid or its withdrawal. The error occurred relatively early in the auction and
the bid was promptly withdrawn. As a result, any party wishing to bid for the market involved is
able to do so.

In the event the Commission does not waive the withdrawal bid penalty rule entirely, PCS
2000 respectfully requests that the penalty be reduced very substantially. The Commission never
anticipated that a bidder might be subjected to a penalty vastly exceeding the value of the license
for which it had bid. A bidder who engages in strategic bidding to close out another bidder and then
withdraws its bid will be liable for a penalty that represents a small fraction of the license’s value.
No public interest would be served by imposing a far greater penalty on a bidder who withdraws an
erroneous bid.  The Communications Act does not contain specific provisions governing the
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penalties that may be imposed as part of the auction process, but the provisions of Section 503
concerning monetary forfeitures for serious violations of the Act place a limit of $100,000 on the
penalty that may be assessed for any single violation by a common carrier. See 47 U.S.C.
§ 503(b)(2)(B). It would clearly be inappropriate to impose a greater penalty for withdrawal of an
erroneous bid than for willful violation of the Communications Act.

Accordingly, PCS 2000 submits that waiver of the rule (or, in the alternative, a substantial
reduction in the bid withdrawal penalty) is warranted in the public interest and should be granted

without delay.

Sincerely,

Wilkinson, Barker, Knauer & Quinn

By:  Michael Deuel Sullivan

Counsel for PCS 2000, L.P.

g ik Kathleen O’Bnan Ham
Gerald P. Vaughan
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January 26, 1996

William F. Caton, Acting Secretary
Federal Communications Commussion
1919 M Street, NW., Room 222
Washington, D.C. 20554

Re PCS 2000.L.P
Block C PCS Auction
Reqguest for Expedited Waiver or Reduction of Withdrawal Penalty

Attention Kathleen Ham
Chief. Auction Division
Wireless Telecommunications Bureau

Dear Mr Caton

On January 23, 1995 PCS 2000. L P ("PCS 2000™) erroneously submitted a bid in the Block
C PCS auction for Market B324 for a prnice ten umes as high as it intended. It informed the
Comrmussion tmmediately upon discovering the error and withdrew the bid the next day PCS 2000
now asks the Commission 10 waive its withdrawal penalty rule. Imposing a penalty potentially as
large as $/62 million on PCS 200C. a small business owned and controlled by women and
minonues, for an imnocent crror will both destrov the company's ability to continue its aggressive
partuicipation in the auction and chill the willingness of other small businesses and entrepreneurs to
bid

Accordingly, PCS 2000 requests. pursuant to Section 24.819(a)(1) of the Rules, a waiver of
the bid withdrawal penalty imposed by Sectior 24 704(a)(1) of the Rules for PCS 2000's withdrawal
of its erroneous high bid of $180.060.000 for the Block C license in Market B324 in Round 1 1. In
the alternative, PCS 2000 requests that the penalty be very substantially reduced. PCS 2000
respectfully requests that action be expedited so that a resolution is achieved while the auction is
ongoing Delaving action until after the close of the auction would adversely affect the outcome of
the auction
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Background

In Round 11 of the Block C PCS auction, PCS 2000 entered new bids for 38 markets,
including Market B324. For each of these selected markets, PCS 2000 intended to, and believed at
the time that it did, enter the minimum bid increment. For Market B324, the minimum bid
increment would have resulted in a bid of $18,006,000.00. Due to an error, the bid for this market
was recorded by the Commission as $180,060,000.00, exactly ten times as large as the intended bid.
PCS 2000 discovered the error about two hours after the close of the bidding for Round 11, when
it downloaded the round results from the FCC’s internet FTP server. PCS 2000 immediately
telephoned the FCC’s auction contractor to indicate that it had intended to bid $18,006,000.00 and
to report that the $180,060,000 bid was in error. Undersigned counsel also contacted officials of the
Auction Division to inform them of the eror  The Commission verified that the bid had been posted
as received, and on January 24, 1996, in the very next round, PCS 2000 withdrew the erroneous
high bid of $180,060,000 00

PCS 2000 has conducted a prelimunary investigation of the error, but the precise cause of the
erroneous bid remains unknown The error appears to have occurred in PCS 2000’s bid preparation
and submussion process and was likely caused by some combination of a departure from previously
established intemal procedures. human error, and the 1nability to conduct a complete cross-check
of the submitted bids against other data prior to the conclusion of the bidding penod because of a
lack of ume In addition, discovery of the error was delayed because the FCC’s confirmation of the
bid was not received due to a pnint server malfunction  PCS 2000 is undertaking measures to ensure
that there 1s no recurrence of these conditions

PCS 2000 notes that some press reports have erroneously claimed that PCS 2000 attributes
the error to the Commussion Because the results reported by the FCC did not reflect the bid that
PCS 2000 believed it had submutied. the company contacted the FCC to determine whether an error
had occurred in reporting the results  The FCC confirmed that it reported the results that had been
submutted. and PCS 2000 coniinued on with its investication of its internal processes PCS 2000 has
now conciuded. as discussed above that the error occurred in its own bid preparation and
submission process. PCS 2000 does not atinbute this error to the Commission.

PCS 2000 submuts that the public interest would be served by grant of a waiver (or, in the
alternative. a substanual reduction in the penalty) in the unique circumstances of the instant case,
that stnct applicaton of the prescribed penaliv for withdrawing a bid would disserve the public
interest, and that the purpose of the rule would not be undermined by a waiver (Section
24 918(a)(1)) Prompt resolution of this 1s essential. because the lack of a decision will severely
limit the ability of PCS 2000 to conunue s active and aggressive participation in the auction and
could aversely affect the willingness of other bidders to participate
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Waiver of the penalty rule under these circumstances would not establish a precedent that
would create any opportunity for mischief in the future. The bid submitted in error by PCS 2000
was clearly in error and not an attempt to manipulate the bidding. The $180,060,000.00 bid
represented a per-pop price of $110, which is vastly in excess of the likely value of this license.
Indeed, the erroneous bid exceeded the previous high bid by 900%, at a time when PCS 2000 (and
many other bidders) were making only the minimum bids necessary. All of PCS 2000’s bids in
Round 11, except the erroneous bid for Market B234, were the minimum permussible bid, and the
erroneous bid was exactly ten times the mimmum permissible bid of $18,006,000.00. It is obvious
that an extra zero was somehow accidentally added to the end of the bid amount. No reasonabie
bidder would have knowingly bid such a price for thus license.

PCS 2000 promptly took steps to notify the Commission that an error appeared to have
occurred. As Mr. Easton indicates in his declaration, immediately upon discovering that the FCC
had recorded the bid as being $180.060.000 00, he informed Mr. Louis Segalos, an FCC auction
official, that an error had occurred He supplied Mr Segalos with copies of spreadsheet printouts
indicating the bids that PCS 2000 believed it had submitted. Shortly thereafter, counsel informed
senior Auctions Division staff officials of the error  The erroneous bid was then withdrawn on
Januan 24, 1996, dunng the next bidding round after the error was discovered.

The Commission adopted its bid withdrawal penalty rules to deter “[iJnsincere bidding,
whether purely fnvolous or stratewic © Compennve Bidding, PP Docket 93-253, Second Report and
Order 9 F C CR 2348, 2373 (1994) The bid 1n question was neither frivolous nor strategic; it was,
instead, clearly inadvertent and erroneous  Allowing the prompt withdrawal of a clearly erroneous
bid without penalty will have no effect on the Commussion’s ability to penalize those who submit
fnvolous bids or bids that are part of a manipulative strategy  There is no indication in the Second
Report and Order that the Commussion intended 1o impose the bid withdrawal penalty on those who
withdraw bids that were cleariv submitted 1n error

Moreover, the nature of the bid withdrawal penalty that the Commission adopted was
specifically selected in order to take advantape of marketplace incentives by bidders who would
consider the penalty as a pnce component  The Commussion never considered the possibility that
a bid might be submitted in error for many nmes the market value of the license. The Commission
statec

A point to note in consideninu the appropriate level of bid withdrawal
penalty 1s that the market veneraliv places an upper limit on the
amount that bidders will pav 1o the vovernment for bid withdrawal
[f the bid withdrawal penaity 1s too hich winning bidders who realize
they bid too much will generallv pav for the license and resell it in
the after-market The cost of doing this would be the difference
between the bid price and the price obtained in the after-market
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9F.C.CR at 2373. These economic calculations are relevant only to the intentional submission of
an excessive bid and its subsequent withdrawal, not to the withdrawal of a bid erroneously submitted
for an amount ten times as high as intended.

In establishing the bid withdrawal penalty, the Commission was particularly sensitive to the
financial circumstances of designated entities, who it noted “are less likely to have the option of
purchasing a license and reselling it as an alternative to bid withdrawal.”™ /d. In the case of a grossly
excessive bid submitted in error, a capital-constrained designated entity can neither buy the license
at the bid price for resale nor pay a penalty amounting to many times the value of the license. It is
noteworthy in this connection that the Commuission recognized that “requinng the forfeiture of all
funds on deposit with the Commission could. in some cases, be too severe a penalty.” In the instant
case, the funds PCS 2000 has on deposit would cover only a fraction of the penalty. A forfeiture of
this magnitude would render this designated entity unable to pay for any licenses for which it may
be the high bidder. Thus. application of the rules would have a result directly contrary to the
purpose for which the rules were adopted

None of the participants in the C Block auction would be able to pay a penalty of this
magnitude It would vastly exceed the S50 million upfront payment posted by PCS 2000 (and
indeed would exceed any Block C bidder’s upfront payment) and would, if not waived, render the
company unable to acquire anv hcenses Other bidders in the auction would be similarly affected
bv a penalty were they to make a similar mistake Prompt action on this matter is needed to avoid
chilling participation in the auction

It 1s impontant to recognuze that if PCS 2000 15 subjected to this unduly burdensome penalty.
1ts bidding capacity will be drasticaliv reguced. if not eliminated  As a result, less money will be
mvoived in the auction and hicenses mav well be undervalued This would lead to spectrum being
assigned on a less than opumai econonuc basis. instead of being assigned to those valuing most
tughiv A prompt waiver of the rule would ensure the integnity of the auction process as a whole and
minimize any disruption 1o this process

PCS 2000 regrets that the error occurred  Nevertheless, no party has suffered any harm as
a result of the erroneous bid or its withdrawal  Tne error occurred relatively early in the auction and
the bid was promptly withdrawn Moreove: the amount bid was so obviously in error that no party
could senously have considered 1t as a strateuic assessment by PCS 2000 of the value of the license
As a result. any panty wishing to make a ¢ood faitn bid for the market involved was, and remains
able to do so virntually unfettered by the eflect of 1ne withdrawn bid

In the event the Commuission does not wanve the withdrawal bid penalty rule entirely, PCS
2000 respectfully requests that the penaliv be reduced very substantially, to a level more
appropnately considenng the true impact of PCS 2000's actions on the legitimacy of the auction for
the Norfolk BTA license  The Commission never anticipated that a bidder might be subjected to a
penalty vastly exceeding the value of the Lcense for which it had bid A bidder who engages in
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strategic bidding to adversely impact or even close out another bidder and then withdraws its bid
may be liable for a penalty that represents a small fraction of the license’s value. No public interest
would be served by imposing a far greater penalty on a bidder who bids an obviously erroneous
amount and then must withdraw such an erroneous bid. The Communications Act does not contain
specific provisions governing the penalties that may be imposed as part of the auction process; by
way of analogy, however, the provisions of Section 503 concerning monetary forfeitures for serious
violations of the Act place a limit of $100,000 on the penalty that may be assessed for any single

violation by a common carmier. See 47 U.S C. § 503(b)(2)(B). It would clearly be inappropriate to
impose a forfeiture penalty for withdrawal of an erroneous bid that is of such substantial magnitude
greater than the penalties that Congress has mandated for willful violation of the Communications

Act.

Accordingly, PCS 2000 submits that waiver of the rule (or, in the alternative, a substantial
reduction in the bid withdrawal penalty) is warranted in the public interest and should be granted

without delay

Sincerely,
Wilkinson, Barker, Knauer & Qui

7
/ LV/éé//%j{/g

B Michae! Deuel SLLrlllvan
N

Counsel for PCS 2000, LP ~—

Ernclosures

cc Kathieen Ham
Gerald P Vaughan
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Deciaation of Javier Lamoso
1, Jevier Lamoso, am the Presidant of Unicom Corporation, the gensral partner in PCS 2000,

LP. I have read the faregoing “Request for Expedited Waiver or Reduction of Withdrawal Pecakty”
and declare under peralty of perjury that the statenents therein are true and correct, oo information

%

md belief

Executed: Jaxmary 26, 1996
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SENT EYIWBKQ P 1-26-98 @ 1:55PU :  WILKINSON. BARKER-

Deciamtion of Anthogy T, Baston

1, Anthony T. Easton, am the Chief Executive Officar of Uticom Corporsticn, the ganecal
partner is PCS 2000, L.P.

rmmummhwwmcmmmaww
Penslty” and the stesements thersin are true sad comect o the best of my knowdedge.

T suporvised the prepurstion sad scbmission of PCS 2000°s bids for Round 11 of the C Block
PCS auction, in whick 3 bid was erroncously submitied for Market B324 in the amount of
$1120,060,000 instead of the minimum bid of $18,006,000. Whils PCS 2000 has besa unsble to
determing the prodise manner in which the ermor occurred, there are a number of ways in which the

mrmmmnm«-mmwmmmnmm‘

proosdores normally fofowed.  The source of the error is kkely (0 bave beem either (1) buman error
in entering data into the spreadshert program PCS 2000 uses to prepare its bids, (2) an eror
introduced ia the courss of manually changing bids co-ine in real ime or (3) an srror mtroduced
I tranaftrring the data Sla betwear our cammputert ot our local network or in tranwmitting the filke

qu.ny,qmmrmmunhma;mw.dwdmsma,ﬁemo
checiing prooesses.  Unfornmately, during Round !1 these aross~checking processes were not
foDowed fully, because it becane necewsary to manually change certain bids co=liine shortly before
1he close of the bidding round in order w comply with bidding eligidility and activity rules. As s
resutt, there wes not suficeont time 10 recheck the details of every bid. In addition, both the network
print srver 10d the fax sarver tha: pormally prizt the FCC corfirmation of bids received were

fonotionng arratically due to aa insufSiciert &ak rpece problem cansed by the overioad of the buffer
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confirmation that would have timely slerted ths company to the emor.

1 doolare under pomsity of pecury thet the foreguing is tue and correct, based on persona]
knowladge and on information and belief |

Exacted: hwwary 26 1996 '
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BELL, BOYD & LLOYD

1615 L STREET. NW., SUITE 1200
WASHINGTON, DC. 20036-5610

202 466-6300
FAX 202 463-0678

TELEX 989966 CHICAGO

312 372-121
FAX 312 372-2098

June 4, 1997

HAND DELIVERED

Howard C. Davenport, Chief
Enforcement Division

Wireless Telecommunications Bureau
Federal Communications Commission
Washington, D. C. 20554

Myrcn C. Peck, Deputy Chief
Enforcement Division

Wirelesgss Telecommunications Bureau
Federal Communications Commission
Washington, D. C. 20554

Joseph Paul Weber, Esquire
Enforcement Division

+

Wireless Telecommunications Bureau
Federzl Communications Commission
Wasnington, D. C. 20534
Re: Quentin L. Breen
Westel, L.P.
Westel Samoa, Inc.
Gentlemen:

As you are aware, this firm represents Quentin L. Breen with
regard to the events surrounding the C Block Broadband PCS Round
1Z Norfolk, Virginia BTA auction bid submitted by PCS 2000, L.P.
("PCS 2000") con January 23, 1996 ("Bidding Error"). This firm
alsc represents Westel Samoa, Inc. and Westel, L.P. (ccllectively

"

B¢

"Westel"), of which entities Mx. Breen is a principal, with
regard tc their respective pending C and F Block Broadband PCS
acr.ications. The Commission, in the "Notice of Apparent
Liarcilicy for Forfeiture" 1ssuecd in the PCS 2000 proceeding,
indicazed that any impact of the Bidding Error on Mr. Breen'’s
gualifications to be a Commission licensee would be examined in
the ccntext of the Westel applicaticns.: We are aware, and you
h

:ave acknowledged, that, at least since the issuance of the NAL,
cu have been conducting an inves:tigation of the Bidding Error.
submission 1s being delivered to you so as to assist you in
investigation.

1 -
o3
(T W

= PCS 2000, L.2, 12 FZC Rcd. 1703, 1718 (1997) ("NAL").
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From all indications to date, the Commission and the Bureau
place substantial reliance on the February 19, 1996, report on
the Bidding Error, which report was prepared by the law firm of
Young, Vogl, Harlick, Wilson & Simpson, LLP, and submitted to the
Commission by PCS 2000 ("Report"). While we believe that most of
the facts presented in the Report are substantially correct in
most material respects,? we also believe it would be imprudent,
unfair, unwarranted and an abdication of responsibility for
either the Bureau or the Commission simply to adopt the Report’s
characterizations and conclusions, many of which are not well
founded and, therefore, are inaccurate or incorrect. It should
not surprise the Commission or the Buresau that there are
deficiencies in the Report’s characterizations and conclusions,
because the Repoxrt, itself, warnecd:?

This Report was prepared con an extremely tight time
schedule. 1Its contents are based sclely on the
information we were able tc develop during the brief
period from February S througn February 16 [19%6], and
such information is necessarilv incomplete. Moreover,
the complexities of the Company’s computer systems and
processes, combined with the substantially inconsistent
versions of events recounted by key participants, made
the investigation particularly challenging. It is in
this context that the readex should consider the
conclusions and reasoning [ocf tche Revort].

And the Commission acknowledged that, "{i]ln contrast to Mr.
(Anthony T.] Easton, [at time of the NAL] the Commissicn does not
know the full extent of Mr. Breen’'s involvement in the
deception."* In the face of warnings from both the Report and
this submission, and in light of the Commission’s stated concern
as to the completeness oI the recocrd, it is incumbent on the
Commissicn and the Bureau to avoid undue reliance on the Report’s
characterizations and conclusicns when considering Westel'’s
applications or Mr. Breen's cual:ifications. In addition, the

: (Of course, where the Repcr: presents inconsistent or

contradictory factual asserticns cr contentions, or where the
Report notes that an individual has taken exception to another’s
version of the facts, such facts carnot be taken as settled.

2 Report, at p. 1, emphasis added.

[PS

NAL, at 1717, emphasis 1in criginal.
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Commission and the Bureau, in reviewing Westel’'s applications and
Mr. Breen’s qualifications, must cconsider the additional facts
provided by the attached declarations, which facts either were
not perceived by the Report’s authors, or were ignored by those
authors.

The Commission has indicated it is concerned specifically
about Mr. Breen’s candor. That concern is based on a perception
derived from the Report that Mr. Breen was "aware of Mr. Easton’s
actions, " but did not cause them to ke reported to the
Commission.2 1In accusing Mr. Breen of possibly having lacked
candor as to facts of which he is believed to have been "aware',
the Report, and the Commission- in reliance on the Report, reached
conclusions as to both the knowledge and state of mind of Mr.
Breen. Where, as here, so much depends on an individual’s
perception and.state of mind, it 1s essential that chronology,
sequence, nuance, and the quantity and quality of information be
given proper consideration. It is submitted that any fair and
objective review and ccnsideration of the attached declarations
of Mr. Breen and Cymthia L. Hamiltorn will illuminate, clarify, or
conclusively rebut certain erronecus characterizations and
conclusions set forth in the Report. And any open-minded
reexamination of Mr. Breen’s activizies in light of those
declarations will compel a determination that Mr. Breen did not
lack candor with regard to the Bidding Error.

Any objective examination of Mr. Breen’'s qualifications
should start, and probably should end, at the focal point of the
Commission’s concern regarding Mr. Breen: the January 26, 1996,
meeting between Ms. Hamilton and Mr. Breen.® Neither Ms.
Hamilton nor Mr. Breen had planned the meeting; it was completely
spentaneous.? And it was not a lengthy or intense meeting; it

{wn

Id.

o

There has been absclutely no indication that Mr. Breen
had any first-hand knowledge of Mr. Easton’s activities. As
noted in the Report, and as confirmed by Mr. Breen’s attached

Declaration, Mr. Breen was not present at the times "Mr. Easton’s
acticns" were perpetrated.

- One of the unjus:t ironies of this matter is that, had Mr.
Breen simply ignored Ms. Hamilteon's arrival at SMG on January 26,
1956, his conduct would nct today be a subject of controversy.
But, because he diligen:zly and ccnscientiously initiated contact
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was brief and touched on several personal matters in addition to
the Bidding Error. During the meeting, Ms. Hamilton, who had not
anticipated encountering Mr. Breen, made a purely extemporaneous
presentation, presumably based on what she had observed before

her January 23, 1996 departure from the offices of the San Mateo

Group ("SMG"). Because of her acknowledged concern abocut
retaliation by Mr. Easton, however, Ms. Hamilton refrained from
speaking openly; she was "circumspect". She chose to not even

menticn to Mr. Breen that she had been able to save vital
documentary evidence, much less that she had seen fit to bring
such evidence to the attention of the Commission. On the other
hand, Mr. Breen brought to his unanticipated meeting with Ms.
Hamilton certain preconceptions derived from three days of
involvement in PCS 2000’s ongoing examination of the Bidding
Error; three days during which Ms. Hamilton had been absent from
SMG's offices.- He also was aware of the content and intent of
PCS 2000’'s waiver reguest, which had already been filed with the
Commission in Washington by the time Ms. Hamilton and Mr. Easton
met in San Mateo. The tenor and context of the Hamilton-Breen
meeting portrayed in both declarations certainly gives credence
to Mr. Breen’'s statement that he "perceived no material
inconsistencies between what Ms. Hamilton told [(him] on January
26, 1996, and the representations in the waiver request PCS 2000
had filed earlier that day."? The only reascnable conclusion

with Ms. Hamilton, even though he knew she had a negative view of
the events of January 23, 1996 (to the extent she had resigned
frem her job without any apparent assurance of other immediate
emplovment), Mr. Breen now finds his conduct and motives being
seccnd-guessed by some claiming the benefits of 20/20 hindsight,
but, actually hampered by 20/20 tunnel vision. If one now seeks
to judge Mr. Breen’s conduct, one must consider the broad context
of that conduct; selective reccllection cannot be tolerated.

2 Michael Duell Sullivan, of the law firm of Wilkinson,
Barxer, Knauer & Quinn, 1s the ccmmunications attorney who
advised and assisted PCS 2000 in the immediate wake ©f the
Bidding Error, and particularly in the preparation of the
"Reguest for Waiver" filed with the Commission on January 26,
1996. You interviewed Mr. Sullivan cn March 20, 1997, at which
interview the undersigned was present. It is suggested that the
infcrmation imparted te you by Mr. Sullivan in the course of that
interview gives further credence to Mr. Breen’s statement that he
"perceived no material inconsistencies between what Ms. Hamilton
told [him] on January 25, 1556, and the representations in the
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one can fairly draw from the various portrayals of the Hamilton-
Breen meeting is that, as a result of their differing
perspectives, two conscientious and well-intentioned people
attributed very different meanings to the same conversation.
Collcgquially stated, while Ms. Hamilton sought to tell Mr. Breen
about "apples", he perceived her to be talking about "oranges".
In any event, because Mr. Breen certainly was not made "aware of
Mr. Easton’s actions" as a result of his meeting with Ms.
Hamilton, he cannot be found to have lacked candor for failing to
reveal that which he did not perceive.

Although we would expect a fair and objective examination of
the Hamilton-Breen meeting to-fully exonerate Mr. Breen, we must
caution the Commission against following the Report into an
unwarranted comparison between Mr. Breen’s response to his
meeting with Ms. Hamilton, and Javier Lamosc’'s response to Ms.
Hamilton’s subseguent telephone conversation with Mr. Lamoso.

Any such comparison 1is invalid and unfair, in part because of the
very different circumstances surrounding Ms. Hamilton’s
respective encounters with each of those gentlemen, and because
there were enormous differences in both the quantity and the
guality of the information Ms. Hamilton imparted to each of them.
Ms. Hamilton had not planned to meet with Mr. Breen, but she
initiated her telephone conversation with Mr. Lamoso. When Ms.
Hamilton met with Mr. Breen, she was "circumspect". When she
called Mr. Lamoso, she was direct and emphatic. Ms. Hamilton
"did not even give Mr. Breen an indication that any documentary
evidence still existed." Ms. Hamilton not only tcold Mr. Lamoso
that she had relevant documents she had rescued from the SMG
cffices, she also informed him she had provided copies of the
documents to the Commission (and she made arrangements to send
Mr. Lamoso copies by facsimile). 1Is it any wonder that Mr. Breen
and Mr. Lamoso had different reacticns to their respective
cenversations with Ms. Hamilton? This recitation does not in any
way diminish Mr. Lamoso’s unquestioned integrity, nor should it.
Instead, these facts simply show that Mr. Breen’'s reaction was
not comparable to Mr. Lamoso’s because their respective
encounters with Ms. Hamilton were not comparable, either in form
or in substance. The reactions of these two men were not the
same because the stimuli were no:z the same. Accordingly, there
1s no valid reason to judge Mr. Breen and Mr. Lamcso on a
comparative basis. Instead, each man’s reaction should be
recognized and accepted for what it was: an appropriate and

walver reguest PCS 2000 had filed earlier that day."
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legitimate response to the guantity and quality of information
presented to him. :

We are submitting these materials for your use in your
investigation(s) of the Bidding Error, Mr. Breen or Westel.
However, because of the generally non-public nature of agency
investigations, these materials have nct been tendered through
the Office of the Secretary, but, instead, are being delivered
directly to you, the members of the Commission’s Staff whom we
understand to be respcnsible for conducting an appropriate
investigation of the Bidding Error. We understand that, by our
proceeding in this manner, it will be within the Bureau’s
discretion to determine whether and when these materials should
be made part of the public record in the Westel application
proceedings (or in any other proceeding to which the Bureau or
the Commission may deem them relevant). In that light, we are
assuming that, by our delivery of these materials to you, they
will be viewed as part of the record before the Bureau and the
Commission during any consideration of the Bidding Error,
including any consideration of the Bidding Error’s implications
for the Westel application proceedings.?2 If our assumption in
this regard is not correct, please sc notify us in order that we
may eZfectuate a formal submission of these materials to the
public record in the Westel application proceedings. Absent any
notification from you to the contrary, we will assume that these
materials will be considered by any and all components of the
Commission which may consider the Bidding Error in any
context .2

2 Our records reflect that the Commissicn has assigned the

Westel applications the following file numbers: 00560-CW-L-96;
00129-CW-L-97; 00862-CW-L-97; 00863-CW-L-97; 00864-CW-L-97;
00865-CW-L-97; and 00866-CW-1L-97.

2 This submission is intended solely for use in connection
with ycur investigation, which is focussed on the Bidding Error.
Because this submission has not been formally directed to the
Westel application proceedings, and because the petition of
Naticnal Telecom PCS, Inc. ("NatTel") against the C Block
application of Westel Samoa did not address the Bidding Error,
and in light of NatTel's "Withdrawal of Supplement to Petition to
Deny" disclaiming any interest in the Bidding Error, we do nct
believe service upon NatTel is required. Therefore, NatTel has
not been served with a copy of this submission. However, if you
have any reason to be ccncerned that the Commission’s ex parte
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Although we have attempted to be thorough in conducting an
investigation of the Bidding Error on behalf of Mr. Breen and
Westel, we cannot claim that our efforts have exhausted all
potential sources. Certain rescurces available to the Commission
have not been available to us (e.g., compulsory process or the
threat of compulsory process). And, not surprisingly, continuing
controversy and litigation between Mr. Breen and Mr. Easton have
presented insurmountable cbstacles to obtaining any information
of probative value from that quarter. Also, in some instances,
we have forborne from contacting witnesses identified in the
Report (e.qg., Rosalyn Makris) because their testimony would be
merely cumulative to that of another, more critical witness.
Despite these limitations, we believe our investigation and this
submission have brought to light critical informaticon sufficient
tc allow the Commission to determine that Mr. Breen and Westel
possess the qualificaticns regquired of Commission licensees.

Shculd the Commission or its Staff still have questions
regarding, or would benefit from further clarification of, any
matters surrounding the Bidding Error, Mr. Breen stands ready to
revisit those matters in an attempt to further facilitate the
Commission’s review of the matter. If the Commission or the
Bureau wish teo avail themselves of Mr. Breen’s offer in this
regard, please contact either of the undersigned.

Sincerely,

BELL, BCYD & LLOYD

A. Thcmas Carroccio

2. %%f

Rcss A. Buntrock

cc: William E. Kennard, Esquire
Peter A. Tenhula, Esquire

rules may require that Na:tTel be served with a copy of this
submission, we will undertake tc serve NatTel immediately upon
being informed that ycu have a concern in this regard.

T e a
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